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Residential Mortgage Lending:
A conceptual framework for identifying
applicable laws

FEDERAL LAW STATE LAW
Licensing & Substantive
Reqgistration Laws
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Residential Mortgage Lending

FEDERAL LAW STATE LAW
v TILA Licensing & Substantive
Reqistration Laws
v RESPA |
v Lending v’ Credit Laws
v ECOA vCorporate v Real Property
v FCRA v Consumer
v Federal Protection
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Legal Requirements
V.
Industry Requirements

The line can be different.
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Today’s Presentation

Real Estate Settlement Procedures Act
(12 USC 2601 et seq.)

HUD Regulation X (24 CFR Part 3500)
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RESPA: Today’s Presentation

»>Overview and Key RESPA Terms
»Disclosure Regquirements
»>Referral Fee Prohibitions

[Loan Servicing: not addressed today]
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RESPA Regulations

* Major revisions to HUD Regulation X
published in the Federal Register on y
November 17, 2008 R

* Most of the changes became effective
January 1, 2010

* A few of the changes became effective
January 16, 2009
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Loans Covered By RESPA

RESPA applies to:
"federally related mortgage loans”

Property must be improved residential real
property designed principally for 1 to 4 families
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Loans Exempt From RESPA

RESPA does not apply to (among others):

* Loans made primarily for a business,
commercial, or agricultural purpose; or

* Temporary financing, including short-term
construction loans; or

* Loans on vacant land where proceeds will
not be used to improve property; or

* Transfers of loan obligations in bona fide
secondary market transactions.

(GORDON = FEINBLATT

ROTHMAN, HOFFBERGER § HOLLANDER, LLC



Loans Exempt From RESPA

RESPA, in general, applies to HELOCs

BUT neither the Good Faith Estimate nor the
HUD-1 Settlement Statement is required in
connection with HELOCs as long as the federal
Truth in Lending Act disclosures required in
connection with HELOCs are provided.
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RESPA Disclosures:

Significant Terms

Until 1/1/2010, "application” meant:

submission of an applicant's financial
information in anticipation of a credit
decision; along with

an identification of the specific real
property involved.
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RESPA Disclosures:

Significant Terms

Beginning on 1/1/2010, "application” means:

e submission of borrower’s financial information
In anticipation of a credit decision, which
shall include 6 specific items

VVvVVVVY
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RESPA Disclosures:

Significant Terms

1

Beginning on 1/1/2010, “application’
Includes 6 specific items:

> v'name, v monthly income, v'social
security number

> v property address and v estimate of
property value

v’loan amount sought, and

any other information deemed necessary
by the “loan originator”

YV V
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Significant Terms

The definition of “application” Is
iImportant because it triggers the

requirement to give the Good Faith
Estimate disclosure.
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RESPA Disclosures:

Significant Terms

Effective 1/1/10, RESPA regulations contain a
new definition: “changed circumstances”

This definition is significant in connection with
the new Good Faith Estimate disclosure
and the ability to provide a revised GFE.
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Significant Terms

“Changed circumstances” means:

= Acts of God, war, disaster, emergency;

* [nformation particular to borrower or transaction
relied on in providing GFE that changes or is
found inaccurate after GFE has been provided.

= New information particular to borrower or
transaction not relied on in providing the GFE; or

= Other circumstances particular to borrower or
transaction (e.g., boundary disputes, flood
Insurance, environmental problems).
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Significant Terms

Information collected prior to issuing GFE

(for example, borrower's name, monthly income, property
address, estimated property value, loan amount
sought, credit report information)

may NOT be the basis for “changed
circumstances” unless the information
changes or is found to be inaccurate after
GFE was provided.
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Significant Terms

Changed circumstances do not include
market price fluctuations by themselves.
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RESPA: Today’s Presentation

>
»Disclosure Regquirements

>

(JORDON = FEINBLATT

ROTHMAN, HOFFBERGER & HOLLANDER, LLC



Disclosure Requirements

Until 1/16/20009,
Servicing Disclosure Statement

*At or within 3 business days of

application
-Use model form - =
Needed to be signed fr o=

" o,
z —
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Disclosure Requirements

On 1/16/2009,
Servicing Disclosure Statement

Same timing but much simpler form and
no acknowledgment needed
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Disclosure Requirements

Notice of Servicing Transfer
(no change)

By Transferor: not less than 15 days before
date of transfer

By Transferee: not more than 15 days after
date of transfer

Combined Notice: not less than 15 days
before date of transfer
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Disclosure Requirements

Until 1/1/2010, gave Good Faith Estimate,
iIncluding “required service providers”

» At or within 3 business days of
application

* As good an estimate as possible
* No obligation to redisclose

* Required service providers on
separate form
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Disclosure Requirements

On 1/1/2010, Good Faith Estimate
changed significantly

[ Resistaoce
5 fuliie. l
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Disclosure Requirements

Good Faith Estimate changes include:

New and expanded disclosures (charges and
loan terms)

Must use standard form

Disclosed charges/terms must be available for
at least 10 business days and, if accepted, will
be binding except under “changed
circumstances”

Restrictions on if, and how much, charges may
be different at closing (“tolerances”)
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Good Faith Estimate

e Must use HUD’s GFE form with no

changes

 Must prepare the GFE in accordance
with the instructions in HUD's regulation®

*(but as “supplemented” by HUD’s Q&As
and PowerPoints and webinars)
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Good Faith Estimate

* The charges and terms in GFE for all
settlement services must be available for

at least 10 business days* from when the
GFE is provided.

 GFE charges and terms may remain
available longer, if the loan originator
extends the period of availability.

*Business days are days the entity is open to the public for
carrying on normal business functions
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Good Faith Estimate

If a borrower does not express an intent to
continue with an application within 10
business days after the GFE is provided, or
such longer time specified by the loan
originator, the loan originator is no longer
bound by the GFE.

What does this mean in the real world?
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Good Faith Estimate

If the borrower expresses an intent to
continue with the loan application, the loan
originator is bound, within specific
tolerances, to the charges and terms listed
on the original GFE provided to the
borrower, unless a revised GFE may be
and Is provided prior to settlement.
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Good Faith Estimate

This Is important:
» |f borrower expresses intent to continue
with loan application,

»loan originator is bound, WITHIN SPECIFIC
TOLERANCES, to the charges and terms
listed on the original GFE

»unless a revised GFE both may be and is
provided prior to settlement.
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Good Faith Estimate

When can loan originator provide revised GFE?

* A revised GFE is permitted under certain
limited circumstances.

» Recordkeeping: The loan originator must
document the reasons that a revised GFE was
provided, and then retain documentation of the
reasons for at least 3 years after settlement.
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Good Faith Estimate

Revised GFE is permitted for:

1) Changed circumstances that
Increase settlement costs.

2) Changed circumstances affecting
borrower’s eligibility for loan terms.

3) Borrower-requested changes.
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Good Faith Estimate

Repeat: Revised GFE is permitted for:

1) Changed circumstances that increase settlement costs.

2) Changed circumstances affecting borrower’s eligibility for loan terms.
3) Borrower-requested changes.

In these circumstances,

» Revised GFE must be issued within 3
business days of loan originator receiving
information allowing the GFE to be
revised.

» Revised GFE may increase only those
charges affected by the changes.
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Good Faith Estimate

Revised GFE is permitted for:

4) Interest rate dependent charges and
terms if interest rate moves from float to
lock or if locked rate expires.

This “exception” Is confusing and difficult
to use by brokers who are compensated
by lender-paid broker fee (YSP).
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Good Faith Estimate

Revised GFE is permitted for:

5) Expiration of original GFE (10-business
day rule).

6) New home purchases (special 60-day
rule).
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Good Faith Estimate

The loan originator is bound, within
specific tolerances, to the charges and
terms listed on the original GFE provided
to the borrower, unless a revised GFE is

provided prior to settlement.
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Good Faith Estimate

No Tolerance:

Actual charges at settlement may not
exceed amounts shown on GFE for:

= The origination charge;

= \While interest rate is locked, the credit or
charge for the interest rate chosen; and

= While interest rate is locked, the adjusted
origination charge
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Good Faith Estimate

No Tolerance:

Actual charges at settlement may not
exceed amounts shown on GFE for:

= Transfer taxes

In Maryland, this includes recordation
taxes (document stamp taxes).
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Good Faith Estimate

10% Tolerance:

Sum of charges at settlement for the following
services may not be greater than 10% above
sum of amounts shown on the GFE:

Lender-required settlement services, where
lender selects third party service provider;

Lender-required services, title services and
required title insurance, and owner's title
Insurance, when borrower uses service
provider identified by loan originator; and

Government recording charges.  ~pnon. FeinpLATT
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Good Faith Estimate

Complete Tolerance:

= The amounts charged for all other
settlement services included on the GFE
may be changed.

&0
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Good Faith Estimate

Correcting Tolerance Violations

v If any settlement charges exceed permitted
tolerances, loan originator may cure the
tolerance violation by reimbursing to borrower
the amount by which the tolerance was
exceeded.

v Reimbursement must occur either at
settlement or within 30 calendar days after
settlement.

v Borrower receives timely reimbursement if
loan originator delivers or mails payment within

30 calendar days after settlement.
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Good Faith Estimate

Questions about completing the Good Faith
Estimate Form?

OMEB Approval Mo, 2502-0265

AWENT o,

) II"IJ% Good Faith Estimate (GFE)

'n"'?‘ .
&
-+ ] |
Z =
CC,- o
o o
-l‘}a|_._.. BEY |’I:.'|_'\-'

Mame of Originator Bormower
Originator roperty
Addrass ress
Originator Phone Mumber

Ori ginetn Date of GFE
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Good Faith Estimate

& http:fhsww. hud.goviofficesfhsgframh/resfgfestimate. pdf - Windows Internet Explorer
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S * | I|| " * ¢ Good Faith Estimate (GFE)
=] L
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'?Eﬁm DF'JE'\L’ __
Mame of Originator Bomower
Criginator Property
Addrees Addrazs
Criginater Phone Mumber
Originator Email Date of GFE
Purpose This GFE gives you an estimate of your settlement charges and loan terms if you are approved for
this loan. For more information, see HUDS Special Information Booklet on settlement charges, your
Truth-in-Lending Disclosures, and other consumer information at waw.hud . govirespa. If you decide
you would like to proceed with this loan, contact us.
Sh()ppi ng for Only you can shop forthe best loan for you. Compare this GFE with other loan offers, so you can find
your loan the best loan. Use the shopping chart on page 3 to compare all the offers you receive.
Important dates 1. The interest rate for this GFE is available through | |. After this time, the
interest rate, some of your loan Origination Charges, and the monthly payment shown below can
change until you lock your interest rate.
2. This estimate for all other settlement charges is available through | |
3. After you lock your interest rate, you must go to settlement within I:l days (your rate lock period)
to receive the locked interest rate.
4. You must lock the interest rate at |ea5t|:| days before settlement.
v
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& hitp:ffwww. hud.govioffices/hsg/ramhfresfgfestimate. pdf - Windows Internet Explorer, : :”E|
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Summary of Your initial loan amount is 3
your loan Your loan term is years
Your initial interest rate is Yo

Your initial monthly ameount owed for principal,
interest, and any mortgage insurance is 3 per month

Mol [] Yes, it can rise to a maximum of %,
The first change will be in

Can your interest rate rise?

Even if you make payments on time, can your
loan balance rise?

Mo [ Yes, it can rise to a maximum of §

Even if you make payments on time, can your No [] Yes, the first increase can be in
monthly amount owed for principal, interest, and the monthly amount owed can
and any mortgage insurance rise? nseto § . The maximum it
can ever rise to is §

Mo [] Yes, your maximum prepayment
penalty is $

Does your loan have a prepayment penalty?

No [ Yes, you have a balloon payment of
$ due in years.

Does your loan have a balloon payment?

!ESCFUW ar:count Some lenders require an escrow account to hold funds for paying property taxes or other property-
information related charges in addition to your monthly amount owed of $ ﬁl

Do we require you to have an escrow account for your loan?

[ ] No, you do not have an escrow account. You must pay these charges directly when due.

[] Yes, you have an escrow account. It may or may not cover all of these charges. Ask us.

Summary of your u

Your Adjusted Origination Charges (5 il g
settlement charges | 9 ges (See page 2)

B Your Charges for All Other Settlement Services (See page 2

n+ B Total Estimated Settlement Charges ‘ $

€0 Unknown Zone
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Understanding Your Adjusted Origination Charges

your esti mated 1. Our erigination charge
settlement charges This charge is for getting this loan for you.

2. Your credit or charge (points) for the specific interest rate chosen

[ ] The credit or charge for the interest rate of[___| % is included in
*Our origination charge.” (See item 1 above )

[] Youreceiveacreditof $_ |forthisinterestrate of [ | %.
This credit reduces your settlement charges.

[] Youpayachargeof $[____ |for this interest rate of ____]%.

This charge (points) increases your total settlement charges.

The tradeoff table on page 3 shows that you can change your total
settlement charges by choosing a different interest rate for this loan.

n Your Adjusted Origination Charges $

Your Charges for All Other Settlement Services

Some of these charges B. Required services that we select
can change at settlement. These charges are for services we require to complete your settlement.
See the top of page 3 for We will choose the providers of these services.

more information. Service Charge

. Title services and lender’s title insurance
This charge includes the services of a title or settlement agent, for
example, and title insurance to protect the lender, if required.

. Owner's title insurance
You rmay purchase an owner’s title insurance policy to protect your interast

in the property.

€0 Unknown Zone
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6. Required services that you can shop for
These charges are for other services that are required to complete your
settlement. We can identify providers of these services or you can shop
for them yourself. Our estimates for providing these services are below.

Service Charge

7. Government recording charges
These charges are for state and local fees to record your loan and
title documents.

8. Transfer taxes
These charges are for state and local fees on mortgages and home sales.

9. Initial deposit for your escrow account
Th|s charge is held in an escrow account to pay future recurring charges
émur properb,f and includes [ ] all property taxes, [ ] all insurance,
[ ] other| |.

10.Daily interest charges
This charge is for the daily interest on your loan from the day of your
settlerment until the first day of the next month or the first day of your
normal mortgage payment cycle. This amount is $i per day

for [ ldays (if your settlementis[___ ).

11.Homeowner's insurance
This charge is for the insurance you must buy for the property to protect
from a loss, such as fire.

Policy Charge

B Your Charges for All Other Settlement Services

n+ 8l Total Estimated Settlement Charges ‘$

€0 Unknown Zone

»
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Instructions

Understandi ng This GFE estimates your settlement charges. At your settlement, you will receive 8 HUD-1, a form thet lists your

aikiich eharaas actual costs. Compare the charges on the HUD-1 with the charges on this GFE. Charges can change if you select your
! g t own provider and do not use the companies we identify. (See below for details.)
cancnangea :
| J These charges The total of these charges Thesa charges
settlement cannot increase can increase up to 10% can change
at sattlement: at sattlement: at sattlement:
» Our origination charge s Required services thatwe select || w Required services that you can shop
o Your credit or charge fain‘ts] forthe | 4 Tt services and lender’s titk E;r{':’{fﬁu e OpE
specific interest rate chosen (after insurance (ff we select them or
you lock in your interest rate) you use companies we identify) x Title seruriclt}s andander‘s title
 Your adjusted origination charges || y Owner's title insurance (if you use L:n::?:wrpagrf;sﬁ w}:?denﬁ?ﬁt o
(after you lock in your interestrate) || oo onioe we identi
panies we igentity) s :
» Owner's title insurance (if you do not
o Transfer taxes s Required services that you can use companies we identify)
shop for (if you use companies we il daocith
identify) ' ar:zgun fpumt OF YoUr 8scrow
s Govemment recording charges e Dl inerestcharges ]
» Homeowner's insurance
< Using the In this GFE, we offered you this loan with a particular interest rate and estimated settlement charges. However:
@; tradeoff table x If you want to choose this same loan with lower settlement charges, then you will have a higher interest rate.
n [f you want to choose this same loan with a lower interest rate, then you will have higher settlement charges.
2 If you would like to choose an available option, you must ask us for a new GFE.
Loan originators have the option to complete this table. Please ask for additional information if the table is not completed. v
Dine @ Unkniawn Zone
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Good Faith Estimate

= http:ffwaw. hud. povfofficesfhsgframh/fresfgfestimate. pdf - Windows Internet Explorer
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Your initial loan amount % % $

Your initial interest rate’ £ A %

Your initial menthly amount owed $ £ %

Change in the monthly amount owed frem Mo change Youwill pay You will pay $

this GFE mere every month less svery maonth

Change in the amount you will pay at Mo change Your settlermeant charges | Your settlement

settlernent with this interest rate will be reduced by chargss will increase by
E +

How much your total estimated settlement $ E %

charges will be

! For an adjustabls rate loan, the comparisons above are for the initial intersst rate befors adjustments are made.

[ se this chart to compare 5 m different loan originators. Fill in the information using a different colummn
sing the L b h 4] GFEs from diffe | g Fill h f by g a diff |
Shopping chart for each GFE you receive. By comparing loan offers, you can shop for the best loan.

This loan Loan 2 Loan 3 Loan 4

Loan originator name

Initial loan amount

Loan term

Initial interest rate

Initial monthly amount cwed

Rate lock period

Can interest rate rise?

Can loan balance rise?

Can monthly amount cwed rise?

Prepayment penalty?

Balloon payment?

&P Unknown Zaone
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Disclosure Requirements

Until 1/1/2010,
HUD Settlement Statements

A. Settlement Statement 145, Deparimant o using ar
i roan Deesopmant M o, 2502055
o Type ot Lo
P — Y ppey—— Py —r—p—
- 0 KO

40w 50 5
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* At closing

Sxamen e
e
1 SUMMARY OF EORRONER'S TRANSACTION. K SUMMARY OF SELLER'S TRANSACTION:
15 GRCSS AMOUNT DUE FAOM BORROVIER 5 GROSS AMOUNT DUE 10 SELLER ]
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102 Perscad 40 Parsonal propery
104 04
a 405
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220 1013 P Y ¢ 39020006 52 TOTAL REDUETION AMOUNT DU SELLER
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Disclosure Requirements

On 1/1/2010,
HUD Settlement Statements

»New form (modifies and adds to existing
forms)

» Requires lender or broker to provide
information that is input into forms

(GORDON - FEINBLATT



HUD Settlement Statements

New Concept for Settlement Statement:

» Lender/broker may show an "average
charge” for certain third-party fees

» An “average charge” disclosure is not
permitted for any settlement service
based on loan amount or property value

(GORDON - FEINBLATT



HUD Settlement Statements

An inadvertent or technical error In
completing the HUD-1 or HUD-1A shall
not be deemed a violation of RESPA if a
revised HUD-1 or HUD-1A is provided In

within 30 calendar days after settlement.

Ll dREd .|-|-l|---'.il & -2
e ol el e WL

'''''
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HUD Settlement Statements

Questions about completing the HUD Settlement
Statement Form?

o e —— -
e
e

o et g 4 s e
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RESPA: Today’s Presentation

>

>

»>Referral Fee Prohibitions
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Penalties For Disclosure Violations

Special Information Booklet, Good Faith
Estimate, or HUD Settlement Statement
disclosures:

»>Administrative action is possible

»RESPA does not impose express
penalties for failure to comply with
these disclosure requirements

»>Consider possible “unfair practices”

claims
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Penalties For Disclosure Violations

Failure to provide Servicing Disclosures:

» Administrative action is possible.
» RESPA imposes penalties for failure to
provide servicing disclosures:

v" Individuals may bring a private case
and recover actual damages plus
additional damages up to $1,000 plus
attorney fees.

v" Class action is available.
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Penalties For RESPA Referral Fee

Violations

» Criminal Penalties. Each violation of
RESPA Section 8 is punishable by
imprisonment for up to one year, a
fine of $10,000, or both.
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Penalties For RESPA Referral Fee

Violations

» Civil Liability. Private action, including
class actions, for 3 times the amount of
any charge paid for settlement service
involved in the violation. The court may
award court costs and reasonable
attorneys fees.
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RESPA Referral Fee Prohibitions

Simply stated . . .

NoO person may give or receive
any thing of value for the referral
of settlement service business.

©
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RESPA Referral Fee Prohibitions

Stated simply . ..

NoO person may give or receive
a part of any charge for
settlement services except for
services actually performed.
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RESPA Definitions —

Significant Terms

"Settlement service business”
iIncludes all service provided In
connection with a real estate
settlement.
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RESPA Referral Fee Prohibitions

3 basic elements to a Section 8 violation:

« A fee or thing of value

« In exchange for referral of settlement
service business

« Pursuant to an agreement or
understanding between the referring party
and the settlement service provider
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RESPA Referral Fee Prohibitions

What is a “thing of value”? @

HUD considered but declined to redefine it as a
part of November 2008 rulemaking.

HUD clarified that negotiated discounts that are
ultimately passed on to the borrower in full
likely do not violate RESPA Section 8.
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RESPA Referral Fee

Not Prohibited

v'An employer's payment to its own
employees for any referral activities.
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RESPA Referral Fee

Not Prohibited

v'Payments, including bona fide
salaries and other compensation, to
any person for goods or facilities
actually furnished or for services
actually performed.
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RESPA Referral Fee Prohibitions

HUD has provided a framework to
determine whether fees for loan
origination (broker) services are

justified under RESPA.
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RESPA Referral Fee Framework

 HUD Policy Statement 2001-1 addresses
3 basic subjects:

v'Payment by Lender of “Back-End”
Fees ("YSP")

v' Treatment of Unearned Fees

v'Increased Disclosure and Explanation
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RESPA Referral Fee Framework

» Disclosures concerning broker fees

* Must be meaningful, provided in writing,
and acknowledged by the consumer
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RESPA Referral Fee

Not Prohibited

v'An "affiliated business arrangement”
that meets the statutory criteria does
not violate RESPA'’s anti-kickback rule.
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Affiliated Business Arrangements

("AfBASs")

An AfBA exists when:
« Person in position to refer settlement
service business, or associate of that
person

« Has affiliate relationship with, or direct or
beneficial ownership interest of more than
1% In, settlement service provider, and

« Person or associate refers settlement
service business to the provider or
Influences a borrower's selection of the

provider. (GORDON = FEINBLATT

ROTHMAN, HOFFBERGER & HOLLANDER, LLC



Affillated Business Arrangements

AfBA does not violate RESPA if:

1. Person making referral provides an
AfBA Disclosure to each person
whose business is referred
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Affiliated Business Arrangements

2. Person making referral does not
require use of any particular provider of

services (except that lender may require
borrower to pay for attorney, credit reporting
agency, or real estate appraiser chosen by

lender) and

=)
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Affiliated Business Arrangements

3. Only thing of value received from
arrangement by person making
referral, other than payments otherwise
permitted by RESPA, Is legitimate
return on person's ownership
interest in the affiliated service
provider.
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Disclosure Requirements

AfBA Disclosure

» At or within 3 business days of
application

* Must be a separate paper
* Must be signed by borrower
* Use model form!
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HUD Statement of Policy 1996-2

Sham Affiliated™ Business

Arrangements
*Formerly called Controlled Business Arrangements
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Thank you!

For more information contact:

Marjorie A. Corwin, Esquire
Gordon, Feinblatt, Rothman, Hoffberger & Hollander, LLC
233 East Redwood Street
Baltimore, MD 21202
410-576-4041

mcorwin@afrlaw.com

Copyright, 2010
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